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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

• Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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• Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )^ Responsive to comnriunication(s) filed on 24 January 2007 , 
2a)K This action is FINAL. 2b)n This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11 , 453 O.G. 213. 

Disposition of Claims 

4) S Claim{s) 1-15 is/are pending in the application. 

4a) Of the above claim{s) 6-15 is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) ^ Claim(s) US is/are rejected. 

7) D Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)n accepted or b)\3 objected to by the Examiner, 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the con-ection is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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application from the International Bureau (PCT Rule 17.2(a)). 
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DETAILED ACTION 
Response to Amendment 

Claims 1-15 are pending in the application with claims 6-15 withdrawn. 
Claims 1-5 are pending examination as discussed below. 



Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the Invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

1. Claims 1 & 2 are rejected under 35 U.S.C. 102(b) as being anticipated by US 
Patent 5,525,436 (Savinell). 

Savinell discloses a proton conductive electrolyte having a basic polymer with an 
acidic group attached (Abstract; 2:50-65). The acidic group is more than 3x10-3 moles 
per gram of the polymer and the repeating unit has a mole unit greater than 0.10 the 
mole number of the acidic group (8:20-55). 
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2. Claims 1-5 are rejected under 35 U.S.C. 102(e) as being anticipated by US 
Publication 2002/0094466 (Kerres). 

Kerres discloses an ion conductive composite membrane having a basic polymer 
and acidic groups attached (Abstract; [0002, 0017]). The basic polymer comprises 
polyanilines, polythiophene or polypyrrole and the acidic group is an SO3H or PO3H2 
group ([0019-0020]). The repeating acidic group has the same chemical makeup as 
formulas (3) and (4) ([0030-0031]). 



Response to Arguments 

Applicant's arguments filed 1/24/07 have been fully considered but they are not 
persuasive. 

Applicant argues Savinell does not teach the acidic polymer and basic polymer 
being compatibilized with each other. However, Savinell does teach forming an 
electrolyte by mixing together an acidic polymer and a basic polymer without any 
adverse effects and therefore the two polymers are compatibilized. Furthermore, 
Applicant points to the water produced by the operation of a fuel cell as affecting the 
polymer electrolyte. The operation of the fuel cell is not recited in the rejected claims. 
This operation is seen as a product-by-process and even though product-by-process 
claims are limited by and defined by the process, determination of patentability is based 
on the product itself. The patentability of a product does not depend on its method of 
production. If the product in the product-by-process claim is the same as or obvious 
from a product of the prior art, the claim is unpatentable even though the prior product 
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was made by a different, process (MPEP 21 13). Although the claims are interpreted in 
light of the specification, limitations from the specification are not read into the claims. 
See In re Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). Applicant's 
arguments concerning the lowering of the phosphoric acid during the operation of the 
fuel cell is also not relevant since the operation of the fuel cell is not part of the rejected 
claims. The claims are drawn to a solid polymer electrolyte comprising a basic polymer 
and an acidic group possessing polymer. The prior art of Savinell meets these 
limitations and therefore anticipate the instant claimed invention. 

Applicant argues the Kerres reference does not teach the acidic polymer and 
basic polymer being compatibilized with each other. This is seen as a product-by- 
process claim and even though product-by-process claims are limited by and defined by 
the process, determination of patentability is based on the product itself. The 
patentability of a product does not depend on its method of production. If the product in 
the product-by-process claim is the same as or obvious from a product of the prior art, 
the claim is unpatentable even though the prior product was made by a different 
process (MPEP 2113). Applicant has not shown that the product as claimed and the 
product of Kerres is patentably distinct. Therefore the solid polymer electrolyte taught 
by Kerres anticipates the limitations of the instant claims. 

. Conclusion 

THIS ACTION IS MADE FINAL Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Keith Walker whose telephone number is 571-272-3458. 
The examiner can normally be reached on Mon. - Fri. Sam - 5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patrick Ryan can be reached on 571-272-1292. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

K. Walker 

MARKHUTHK08KY 
P«MARy EXAMINER 




